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November 17, nee ~NEW HAMPSHIRE LAW LIBRARY 


Mr. Janos J. Barry | OCT 01 1998 
Corminssioner ai 

Department. of Public Welfare CONCORD, NH. 
Concord, New Uaupshire “ 


Doar dir, Barry: 


This 4 4n reply to your letter of November 5 regarding the 
OASI status of certain physicians rendering services to county charges at 
the Mooro Genoral Hospital in Grasmere. You stete that with tho exception | 
of the anesthetist each of the doctors is paid a fixed amount per month 
for his services without regard to the number of visits made. Prior to. 
July 1, 1958 the doctors were listed on the regular hospital pay roll, but 
since that time the practice bas teen for the doctors to submit regular 
monthly bills. You advise that no change in the azount of payment was ine 
volved and the billing vrucodure was installed in order to avoid liability 
on the part of the hospital in the evont of malpractice by the doctors. 
You state that prior to July 1 the doctors were listed on wage reports sub- 
mitted by Hillsborough County but that since July 1 they have not boen re- 
ported, 
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It 4s necessary to determine whether these doctors are- 
employees of Hillsborough County or whether they arm independent contrac- 
tors. If they are county enployees they must be inoluded in the wage re- 
ports, but 4f an independent contractor relationship 4s found to exist 
the doctors are not eligible to participate in the Old Ago and Survivors 
Insurance Program, It is not surprising that you have found it difficult 
to resolve this question, The courts have encountered the same difficulty. 
‘Zid the Social Security Act an “employeo" is defined as *(A)n individual 
who undor the usual common law rules appiicable in determining an employere= 
employee relationship, has the status of an employeo"™, 42 USCA 410 (K) (2). 
"Generally such relationship exists when the person for whom services are 
performed has the right to control and direct the Aindividual who performs 
the servicos not oniy as to the result to be accomplished by the work but 
also as to the details and means by which that result is accomplished. 
That is, an employee is subject to the will and control of the employer 
not only as to what shall be done but how it shall be done". TiAti1© 20 = 
Employees Penefits, Code of Federal Regulations, Sec. 40. 1004. \ 
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| This regulation. (404. 2004, Title 20, CFR) also provides 
that "(I)ndividuals such as ph sicians, lawyers, dentists, veterinarians, 
construction contractors, public stenographers and auctioneers engeced 
in the pursuit of an independent trade, business or profession in which 
thoy offer their services to the public are independent gontractors and 
not employees." | . 
In Willard Storage Battery Co. v. Carey, 103 F. Supp. 7 
the foregoing excerpt was cited in support of a finding that physicians 
under contract with the company were independent contractors, not em _ 
ployees of the company, The Court relied upon the following considerations 
in arriving at this result: - : 


(1) Professional services requiring a high degree 
of skill were contracted for,. 


(2) Direct control and supervision by the company 
over the details and means by which the work was to be 
accomplished was not contemplated, the contracts provid- 
ing that the physicians were to use such methods as they 
saw fit in accordance with ths best established practice. 


(3) The physicians were not as a matter of economic 
reality dependent upon the business to which they rendered 
service, 


(4) The ptysicians performed only part time service 
for the plaintiff company and during the years in question 
they maintained private practices,to which most of their 
tine was devoted, 7 


(5) They were free to leave the comnany premises 
even during the hours .they were scheduled to work 4f an 
emergency case in their private practice required their 
presence, 


(6) The compensation they received from the company 
was only a fraction of their total incomes during the years 


in question. . ! 
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Our purpose in enumerating the factors considered by the 


Court in the Willard case 4s to illustrate the need for careful 
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examination of all. incidents of the relationship being considered. There 
4g no aimpin, uniform and eartly applicable test which can be used to 
datermine whether persona doing werk for othore ere enrloyers or inde~ 
pandent contractors, U.S. ve Abordoon Aerie Mo, 74, 148 F2d 655. 


The inadequacy of the cormon law control test in cases where 
' the services rendered are of a professional nature has long been recognized, 
Larsen's “orlmen's Compensation Law s. 45.32.) 
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The view of the United States Supreme Court with respact 
to difficulties often encountered in the application of the ocamon law 
control test ard its eiggeastion as to the principle to be invoked in 
doubtful casos is expresnad in 'L...2.U. ve Uearst Publications,222 U.S.1113 
"That tern (employee), like other provisions met 
he understno’ with referance to the rurpose of the Act 
ana the facts involved in the ecenomie relationship." (129). 


In summary we advise that the common law rule establishing 
vicarious tort liability of en emplever for the acts of his enployee 
$8 of deuktfu). aseietanre» in determining whether a physician in particue 
lar circumstances 48 to be considered as en “omployea" for purpeses of 
Old Age and Survivors Insurance. The inherent impracticability of con- 
trolling the details of the professional discretion of a ph;seician is 
self apparcnt. Little doubt would seem to exist that a physician employed 
on a full time basis and rendering services exclusively on behalf of the 
employer would be eligible for OASI participation. It would seem, however, 
that unless under the arreement 4n question the physician is required to 
devote a substantial portion of his working day to the exclusive benefit 
of the individual in whose behalf the services are rendered and unless the 
compensation received is such as to constitute a substantial portion of 
his professional income that the purposes of the Social Security Act 
cannot be construed as contemplating participation. 


We cugzest therefore that you attempt to ascertain all aspects 
of the existing relationship between the County and the physicians. We 
would particularly suggest that you determine; 
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(a). The exact nature of the arreement between the 
parties. Is it written or oral and in either case what 
are ita terms. 7 


(>) How much time do the doctors spend at the 
hospital. 


(ec) Are they free to come and go at will or are 
they required to keep exact hours. 


(d) what reports 4f any are they required to file. 


(e) Who is thoir inmediate superior. What super- 
vision does he exercise, . 


(f) Are the doctors furnished with offices at the 
hospital, and | | 


(g) All other information which you believe will be 
of assistance in determining the extent to which the County 
demands the exclusive services of the physicians. 


\9 regret that 4t has been necessary to indulge in such a 
protracted discussion of the orirelples involved but in the absence of 
"a sinple, uniform end erasily applicable test" this hes been neceosary. 
Gn the besis of the infermiation ecntained in your letter wa have con- 
Sidcrable doubt as to whether a finding of the existence of an enployment 
relationship could be sustained under the lew. However, as previously 
indicated, we beliove that it is Lncumbent upon you to acquire more 
comprehensive and detailed information as to the nature of the relation= 
ship. When this has been accomplished we will be in a position to ree 
view your decision as to tho existence or non-existerce of an employ= — 
mont relationship and to advise as to whethor 4n our opinion such a 
finding can be svstained under the law, 


Very truly yours, 


Elner T. Bourque 
ETB/g | | Assistant Attorney General 


